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T h i r d  r a n k e d  and h i g h e s t  priced of t h r e e  
o f f e r o r s ,  w h i c h  protests  t h e  e v a l u a t i o n  of 
i t s  and t h e  awaraee's proposals ,  b u t  n o t  
t h e  second  r a n k e d  o f f e r o r ' s  p r o p o s a l ,  is 
a n  i n t e r e s t e d  p a r t y  unde r  GAO B i d  P r o t e s t  
Procedures s i n c e  i t  may be i n  l i n e  for  
award i f  t h e  p r o t e s t  c o n c e r n i n g  t h e  e v a l u -  
a t i o n  of i t s  own proposal is s u s t a i n e d .  

Agency e v a l u a t i o n  of t h e  i n d i v i a u a l  
p r o p o s e a  g o a l s  and o b j e c t i v e s  of t h e  
protester  and  t h e  awardee  u n d e r  a n  RFP is 
n o t  a r b i t r a r y - o r  c o n t r a r y  t o  p r o c u r e m e n t  
law i n  v iew of t h e  c o n s i d e r a b l e  agency  
d i s c r e t i o n  i n v o l v i n g  a h i g h  d e g r e e  of 
s u b J e c t i v e  judgment  o n  t h e  m e d i c a l  p o l i c y  
i s s u e s  a u a r e s s e u .  

An a g e n c y ' s  u s e  of a r a t i n g  p l a n ,  which 
r e s u l t e d  i n  t h e  award t o  t h e  p r o t e s t e r  
of z e r o  p o i n t s  f o r  c e r t a i n  e v a l u a t i o n  
c r i t e r i a  w h i l e  n o t  s i m i l a r l y  r a t i n g  t h e  
awaraee, is a r b i t r a r y .  A l s o ,  t h i s  r a t i n g  
p l a n  g i v e s  i n o r d i n a t e  w e i g h t  t o  c e r t a i n  
e v a l u a t i o n  c r i t e r i a  and is i n c o n s i s t e n t  
w i t h  t h e  HFP e v a l u a t i o n  c r i t e r i a .  

-Even where  t h e  a g e n c y ' s  e v a l u a t i o n  of t h e  
p ro t e s t e r ' s  t e c h n i c a l  p r o p o s a l  is  arb i -  
tr-y a-nd i n c o n s i s t e n t  w i t h  t h e  RFP e v a l u -  
a t i o n  c r i t e r i a  s u c h  t h a t  t h e  p ro tes te r  
s h o u l d  have  been  h i g h e s t  r a t ed  t e c h n i -  
c a l l y ,  t h e  award to  a competitor i s  n o t  
o b j e c t i o n a b l e  where t h e  awara is  t o  be 



E-2 1 5 3 0 3  5 2 

b a s e d  upon a f o r m u l a  c o n t a i n e d  i n  t h e  RFP 
i n t e g r a t i n g  t e c h n i c a l  and p r i c e  factors 
and t h e  p r o t e s t e r  r e c e i v e d  a s i g n l f i c a n t l y  
lower score t h a n  t h e  awardee unde r  t h e  
f o r m u l a  ( e v e n  u s i n g  t h e  h i g h e r  t e c n n i c a l  
score w h i c h  t n e  p ro tes te r  s h o u l d  have 
r e c e i v e d )  D e c a u s e  of Its s i g n i f i c a n t l y  
h i g h e r  p r i c e .  

h a t i o n a l  C a p i t a l  Eledical F 'oundat ion ,  I n c .  (NCMF), 
protests  the award o f  a c o n t r a c t  t o  t h e  Delinarva F o u n d a t i o n  
for  Medical Care., I n c .  ( D e l m a r v a ) ,  by t h e  H e a l t h  Care 
F i n a n c i n g  A d m i n i s t r a t i o n ,  Depart inent  of H e a l t h  and Human 
S e r v i c e s  ( H H S ) .  T h e  award was made p u r s u a n t  t o  request fo r  
proposals ( R E P )  N o .  HCFA 84015 and t h e  awardee became t h e  
u t i l i z a t l o n  and q u a l i t y  peer r e v i e w  o r g a n i z a t i o n  (PRO) for 
t h e  kedicare program i n  t h e  D i s t r i c t  o f  Columbia.  

We deny  t h e  p r o t e s t .  

BACKGROUND 

The  PRO is t o  m o n i t o r  t h e  p r o f e s s i o n a l  activities of 
p h y s i c i a n s  and hosp i t a l s  i n  t h e  D i s t r i c t  of Columbia,  as  t o  
r e a s o n a D l e n e s s ,  medical n e c e s s i t y ,  and q u a l i t y ,  w i t n  a v iew 
t o  e n h a n c i n g  t h e  cost  e f t e c t i v e n e s s  of t h e  Medicare pro- 
gram. T h i s  p rogram implements  t h e  P e e r  Review Improvement 
A c t  o f  1 9 8 2  ( p a r t  o f  t h e  Tax E q u i t y  a n a  F i s c a l  R e s p o n s i o i l -  
i t y  A c t  of  1 9 8 2 ) ,  4 2  U . S . C .  g 132Oc ( 1 9 8 2 ) .  

The  KFP so l i c i t ed  f i x e d  pr ice  ana  t e c h n i c a l  proposals. 
T h e  f o l l o w i n g ' p r o p o s a l  e v a l u a t i o n  c r i t e r i a  are  s e t  f o r t h  i n  
t h e  RFP: 

1 .  U n d e r s t a n d i n g  of Work 50 p o i n t s  

2. O b j e c t i v e s  and Review A c t i v i t i e s  60U p o i n t s  

( a )  P roposed  spec i f ic  o b j e c t i v e s  - and . -  required r e v i e w  a c t i v i t i e s  4 l j O  p o i n t s  

( 1  ) Admiss ion  O b j e c t i v e s  
and R e q u i r e d  Review 
A c t i v i t i e s  200  p o i n t s  

( 2 )  Q u a l i t y  i ) b ] e c t i v e s  200  p o i n t s  

( b )  Approach fo r  a c c o m p l i s h i n g  
other  required a c t i v i t i e s  1110 p o i n t s  
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3 .  

4. 

5. 

6. 

7.  

( c )  Data c o l l e c t i o n  a n d  a n a l y s i s  100 p o i n t s  

E x p e r i e n c e  150 p o i n t s  

P e r s o n n e l  200 p o i n t s  

t.1 a n  ag eltie n t P 1 a n 1 U i J  p o i n t s  

P n y s i c i a n - S s o n s o r e d  O r g a n i z a t i o n s  100 p o i n t s  

( 1 0 0  p o i n t s  w i l l  b e  awaraed 
a u t o n i a t i c a l l y  to  t h o s e  o f f e r o r s  
bho  y u a l i f h  as " P h y s i c i a n -  
S p o n s o r e d  u r g a n i z a t i o n s . ' * )  

P r i ce  300 p o i n t s  

The pr ice  r a t i n g  f o r  r e s p o n s i v e  p r o p o s a l s  is d e t e r m i n e d  by 
t h e  f o l l o w i n g  f o r m u l a :  

3uO - (P r i ce  of P r o p o s a l - L o w e s t  P r i c e d  P r o p o s a l )  x 3 0 0  
Lowest P r i c e d  P r o p o s a l  

I n  r e s p o n s e  t o  t h e  REP, t h r e e  proposals were r e c e i v e d  
by September 7 ,  1 9 8 4 ,  and ra ted  as f o l l o w s :  

T e c h n i c a l  S c o r e  P r i c e  

De lm a r v a 514.55 $944 I 657 

Mary land  F o u n d a t i o n  
f o r  Medical Care 512 .5  $778 ,553  

NCMF 521 .b5  $927 ,737  

A l l  p r o p o s a l s  were f o u n d  t o  b e  w i t h i n  t h e  c o m p e t i t i v e  
r a n g e .  A f t e r  w r i t t e n  and o r a l  d i s c u s s i o n s ,  best a n d  f i n a l  
o f f e r s  were s u b m i t t e d  by  O c t o b e r  1 6 ,  1984 .  The  f i n a l  scores 
were a s  f o l l o w s :  - 

T e c h n i c a l  Pr ice  T o t a l  
S c o r e  P r i c e  Score S c o r e  

D e  1 mar v a 6 5 7  $ 5 9 9 , 8 8 6  3 0 0  957 

N a r y l a n d  
F o u n d a t  i o n  626 .25  $683 I 562 258 2184.25 

NCHF 6 1 4 . 2 5  SYU5,658 14d 762.25  



8-215303.5 4 

HinS s t a t e s  t h a t  a l l  b e s t  a n d  f i n a l  proposals were 
t e c h n i c a l l y  acceptable. Award was made t o  De lmarva  o n  
Octooer 18, 1984. HhS s t a t e s  t h a t  award s e l e c t i o n  was 
"based upon D e l m a r v a ' s  s u b m i s s i o n  o f  t n e  h i g h e s t  ra ted  
t e c n n i c a l  proposal  a n d  t h e  lowest o f r e r e a  pr ice ."  

NCMF p r o t e s t s  t h a t  i t  s h o u i a  h a v e  r e c e i v e d  t h e  award 
b e c a u s e  i t s  p r o p o s a l  was t h e  most accurate ,  most t e c h n i c a l l y  
s o u n a  a n a  f e a s i D l y  accoinplishable u n d e r  t h e  RFP g u i d e l i n e s .  
I n  t h i s  r e g a r d ,  NCMF s t a t e s  t h a t  i t  is more i n t i m a t e l y  
f ami l i a r  w i t h  t n e  D i s t r i c t  of C o l u m b i a ' s  p a t i e n t s '  n e e d s ,  
p h y s i c i a n  a n d  s u r g e o n  s t a n d a r d s  of p rac t ice ,  a n d  i d e n t i f i e d  
a n a  v a l i d a t e d  medical problems b e c a u s e  i t  nas performed as  
t h e  PRO f o r  t h e  D i s t r i c t  of C o l u m b i a  s i n c e  1974. 

NCkF a l s o  protests t h e  e v a l u a t l o n  of D e l m a r v a ' s  
pro2osal. S p e c i f i c a l l y ,  i C n F  a l l e g e s  t h a t  v i r t u a l l y  a l l  of 
t h e  a a m i s s i o n  o b j e c t i v e s  a n d  q u a l i t y  o b j e c t i v e s  proposed by 
De lmarva  are l n i i c c u r a t e ,  n o t  f a c t u a l l y  s u D s t a n t i a t e d  o r  
m e d i c a l l y  f ea s ib l e ,  a n d / o r  n o t  i n  a c c o r d a n c e  w i t h  t h e  HFP 
e v a l u a t i o n  c r i t e r i a .  

INTERESTED PARTY 

HhS i n i t i a l l y  a r y u e s  t h a t  NCMF is n o t  a n  i n t e r e s t e d  
p a r t y  u n d e r  o u r  b i d  P ro te s t  P r o c e d u r e s ,  s i n c e  NClrlF w o u l a  n o t  
be i n  l i n e  for  awarci e v e n  i f  i t s  p r o t e s t  is  u p h e l d .  I n  t h i s  
r e g a r d ,  hhs n o t e s  t h a t  b o t h  Deln iarva  a n d  h a r y l a n d  F o u n d a t i o n  
are h i g h e r  t e c h n i c a i l y  ra ted  a n d  lower pr iced t h a n  t n e  NCmE' 
a n a  t h a t  t h e  e v a i u a t i o n  of iqarylanci  F o u n d a t i o n ' s  proposal 
h a s  n o t  Deen pro tes ted .  . 

tvCMF is a n  i n t e r e s t e d  p a r t y  u n u e r  o u r  b i d  P r o t e s t  
P r o c e a u r e s ,  4 C.F .R.  s' 21.l(a) (1984), s i n c e  i t  is  n o t  j u s t  
p r o t e s t i n g  t n e  e v a l u a t i o n  of belmarva's proposal; i t  is also 
p r o t e s t i n g  t h e  e v a l u a t i o n  of i t s  own t e c h n i c a l  proposal.  
C o n s e q u e n t l y ,  i r  N C M F ' s  t e c h n i c a l  proposal is f o u n d  to  be 
i m p r o p e r l y  r a t e d ,  NCMF may t h e n  be i n  l i n e  f o r  award. Under  
t h e  c i r c u m s t a n c e s ,  NCnF h a s  t h e  r e q u i s i t e  d i r ec t  i n t e r e s t  t o  
m a i n t a i n  t h i s  protest .  4 C.F.R.  9: 21.1(5). Wing 
k a n u f a c t u r i 7 F g ;  S i m u l a t o r s  L i m i t e d ,  1 n c . - - R e q u e s t  fo r  
R e c o n s i d e r a t i o n ,  B-213046.3, e t  a l . ,  Aug .  17, 1984, 84-2 
C.P.D. (I 187 ( f o u r t h  a n a  s e v e n t h  h i g h e s t  p r iced  o f f e r o r ' s  
u n d e r  a n  KFP, w h e r e  p r i c e  w a s  t h e  award s e l e c t i o n  c r i t e r i o n ,  
are  n o t  i n t e r e s t e a  pa r t i e s  e l i y i D l e  t o  protest  lowest pricecr 
o f f e r o r ' s  p r i c i n g  a n d  c o m p e t i t i v e  a d v a n t a g e ,  b e c a u s e  t h e  
protesters w o u l d  n o t  D e  i n  l i n e  for  awara e v e n  i f  t h e i r  
p r o t e s t s  were s u s t a i n e d ) .  
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EVALUATION OF TEE PAOPOSED OBJECTIVES 

N C M F ' s  p r o t e s t  c e n t e r s  a round  t h e  e v a l u a t i o n  o f  t h e  
a d m i s s i o n  and q u a l i t y  o b j e c t i v e s  proposed by i t s e l f  and t h e  
awardee. Thr?!e admission o b ] e c t i v e s  ana  f i v e  q u a l i t y  
o b j e c t i v e s  a a a r e s s i n g  ce r t a in  s p e c i f i c  c o n c e r n s  and problems 
i n  t n e  Mea ica re  program were r e q u i r e d  t o  be r e s p o n d e a  t o  by 
t h e  o f f e r o r s .  T h e  o f f e r o r s  were r e q u i r e d  to -documen t  and 
v e r i f y  t n e  problems t o  be aaureased, o u t l i n e  t h e i r  a p p r o a c h  
t o  improv ing  t h e  s i t u a t i o n  a d d r e s s e d  i n  t h e  s p e c i f i c  objec- 
t i v e s ,  and a e s i g n a t e  p e r c e n t a g e  g o a l s  f o r  improving  t h e  
p r e s e n t  s i t u a t i o n .  The p roposed  o b j e c t i v e s  of t h e  awardee 
are i n c o r p o r a t e a  i n t o  t n e  c o n t r a c t .  T h e  PRO'S c o n t r a c t  
p e r f o r m a n c e  is  j u d g e d  by i t s  c o m p l i a n c e  w i t h  these g o a l s .  
The p r i m a r y  r e a s o n  for  t h e  e v a l u a t e d  t e c h n i c a l  d i f f e r e n c e  
be tween De lmarva ' s  and NCMF's proposals was t h e  a d m i s s i o n  
ana  q u a i i t y  o b j e c t i v e s  i n  t h e  b e s t  ana  f i n a l  offers.  

I n  t h l s  case, N C P ~ F  has been  f u r n i s h e a  a copy of 
De lmarva ' s  c o n t r a c t  which c o n t a i n s  D e l m a r v a ' s  a d m i s s i o n  and 
q u a l i t y  o b ] e c t i v e s .  however ,  NCMh' h a s  n o t  been  f u r n i s h e d  
t h e  de ta i led  t e c h n i c a l  e v a l u a t i o n  o f  t h e  proposals, n o r  h a s  
i t  been  deb r i e fed  on  t h e  e v a l u a t e d  weaknesses  a n a  a e f i c i e n -  
c i e s  found i n  i t s  t e c h n i c a l  proposal. C o n s e q u e n t l y ,  w e  nave 
per forn iea  a n  i n  camera r e v i e w  of t h e  t e c h n i c a l  e v a l u a t i o n  of 
NCMF'S and Dei i i iarva 's  proposals.  - See P r o f e s s i o n a l  Review of 
F lo r ida ,  1 n c . - - F l o r i a a  Peer Review O r g a n i z a t i o n ,  I n c . ,  
B-215303.3, B-215303.4, Apr. 5, l9&S, 85-1 C.P.U.11 394 a t  9. 

Our i n  camera r e v i e w  focused p r i i n a r i l y  o n  t h e  o f f e ro r s '  
p r o p o s a l s a n a  t h e  t e c h n i c a l  s c o r i n g  of t h e  i n a i v i d u a l  

t h i s  RFP. The r a t i n g  p l a n  ana  w o r k s h e e t s  were d e v e l o p e d  
pr ior  t o  receipt of  i n i t i a l  p r o p o s a l s .  The r a t i n g  p l a n  
p r o v i d e d  f o r  a a j e c t i v a i  r a t i n g s  of each w e i g h t e d  e v a l u a t i o n  
s u b c r i t e r i o n  as f o l l o w s :  n o t  a c c e p t a b l e ,  p o o r ,  acceptable,  
good, v e r y  good, ana  e x c e l l e n t .  V a r i o u s  p o i n t s  were awarded 
b a s e d  upon these a d j e c t i v a l  r a t i n g s .  A d d i t i o n a l l y ,  110 
p o i n t s  were a l loca ted  to  t h e  a d m i s s i o n  o b j e c t i v e s  u n d e r  t h e  
r a t i n g  plan4 w h i c h  p r o v i d e d  t h a t  e a c h  proposed a d m i s s i o n  
o b j e c t i v e  haa t o - b e  ratea a t  l e a s t  a c c e p t a b l e  €or t h e  
o f f e r o r  t o  r e c e i v e  any  of tne a l loca ted  p o i n t s .  The  same 
r a t i n y  scheme was appl icaole  for t h e  f i v e  q u a l i t y  o b j e c t i v e s  
i n  o r d e r  t o  r e c e i v e  any  o f  t h e  200 p o i n t s  a l loca ted  to  t h a t  
c r i t e r i o n .  hone of t h e  f o r e g o i n g  aspects o f  t h e  r a t i n g  p l a n  
was spec i f i ed  i n  t h e  k F P .  

' e v a l u a t o r s  based o n  t h e  r a t i n g  p l a n  worKsheets  d e s i g n e d  f o r  
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Although w e  r ev iewed  t h e  n o t e d  documents ,  w e  n o t e  t h a t  
it is n o t  t h e  f u n c t i o n  o f  o u r  O t f i c e  t o  e v a l u a t e  t e c h n i c a l  
p r o p o s a l s  o r  r e s o l v e  d i s p u t e s  o v e r  t n e  s c o r i n g  o f  t e c h n i c a l  
p r o p o s a l s .  G e n e r a l  Management S y s t e m s ,  I n c . ,  b-214246, 
S e p t .  2 5 ,  l 3 & 4 ,  8 4 - 2  C . P . D .  11 351. c o n s e q u e n t l y ,  t h e  
de t e rmina t ion  of  t h e  r e l a t i v e  meri ts  of a p r o p o s a l ,  par t iCU- 
l a r l y  w i t n  respect  t o  t e c h n i c a l  c o n s i d e r a t i o n s ,  i s  p r i r t i a r i l y  
a mat ter  of a d m i n i s t r a t i v e  d i s c r e t i o n  and t h e  e x e r c i s e  o f  
t h a t  d i s c r e t i o n  w i l l  n o t  be d i s t u r b e d  u n l e s s  It is  shown t o  
be a r b i t r a r y  o r  v i o l a t i v e  of p r o c u r e m e n t  l a w .  A l t u r a y n e ,  
8-214103.2, O c t .  2 ,  1984,  84-2 C.P.D.  11 379; L e o  Kanner  
Associates,  B-213520, har.  13, 1984, 84-1 C.P.D. 11 299. 

A. E v a l u a t i o n  of N C k F ' s  O b j e c t i v e s  

NCMF r e c e i v e a  a "poor" r a t i n g  f o r  two of t h e  three 
a a m i s s i o n  o b j e c t i v e s  anu ''poor'' r a t i n g s  f o r  a l l  f i v e  of t h e  
q u a l i t y  o b j e c t i v e s .  C o n s e q u e n t l y ,  b o t h  N C P i F ' s  a d m i s s i o n  and  
q u a l i t y  o b j e c t i v e s  were rateci " u n a c c e p t a b l e "  o v e r a l l  and i t  
r e c e i v e d  z e r o  p o i n t s  for t h e s e  e v a l u a t i o n  s u b c r i t e r i a  unde r  
t h e  r a t i n g  plati. But  for t h i s  zero i 'ng  aspect o f  t h e  r a t i n g  
p l a n ,  NCMF w o u l d  h a v e  r e c e i v e d  102.5 p o i n t s .  AS d i s c u s s e d  
below, w e  f i n d  t h a t  these awaras of z e r o  p o i n t s  were 
improper. However, w e  w i l l  f i r s t  r e v i e w  t h e  p r o p r i e t y  of  
HHS's e v a l u a t i o n  o f  each of N C k F ' s  p roposed  a a m i s s i o n  and 
q u a l i t y  o b j e c t i v e s  t o  a s c e r t a i n  i f  t h e y  were i m p r o p e r l y  
ra ted  low. 

?'he e v a l u a t o r ' s  r a t i n g  p l a n  worksheets i n d i c a t e d  t h a t  
N C M F ' s  f i r s t  a d m i s s i o n  o b j e c t i v e  t o  reduce Medicare admis- 
s i o n s  f o r  e y e  l e n s  proceaures was rated "poor" because i t  
p r o p o s e d  too low a r e d u c t i o n  i n  a d m i s s i o n s .  A d d i t i o n a l l y ,  
i n  t h e  r e p o r t  o n  t n e  p r o t e s t ,  hHS s t a t e s  t h a t  N C W  e r r o n e -  
o u s l y  i n d i c a t e d  t h a t  there  were no a d e q u a t e  f a c i l i t i e s  for  
o u t p a t i e n t  t r e a t m e n t  of e y e  l e n s  procedures. lvCkF d e n i e s  
making t h i s  s t a t e m e n t ,  b u t  does s t a t e  t h a t  t h e  a v a i l a b i l i t y  
of s u c h  f a c i l i t i e s  must  be c o n s i d e r e d  i n  p r o p o s i n g  a n  
a c h i e v a b l e  a d m i s s i o n  o b j e c t i v e .  I t  is a p p a r e n t  t h a t  t h e  
poor r a t i n g  of t h i s  o b j e c t i v e  i s  based upon a basic  d i s -  
a g r e e m e n t  Bktween'NChF arid HhS as t o  how much r e d u c t i o n  is 
poss iu le  f o r  ineaical a a m i s s i o n s  f o r  e y e  l e n s  proceaures. 
NCMF admits t h a t  HhS a d v i s e d  i t  d u r i n g  d i s c u s s i o n s  t h a t  i ts 
e y e  l e n s  p r o c e d u r e s  a d m i s s i o n s  r e d u c t i o n  g o a l  coula D e  sub- 
s t a n t i a l l y  reducea, y e t  NCkF d i d  n o t  modi fy  i ts  p roposed  
g o a l .  
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Our r e v i e w  of NCMF's second  a d m i s s i o n  o b j e c t i v e  t o  
reduce t h e  number o f  i n a p p r o p r i a t e  or u n n e c e s s a r y  p r o c e d u r e s  
r e v e a l s  t h a t  t h e  t e c h n i c a l  e v a l u a t o r s  found t h a t  t h e  NChF 
proposal d i a  n o t  show a s u f f i c i e n t  r e v i e w  t o  i d e n t i f y  t h e  
problerrts encompassed oy t h i s  o b - ~ e c t i v e .  

A l l  ot i q C k F ' s  q u a l i t y  o b j e c t i v e s  were rated "poor." 
The documented r e a s o n s  of t h e  t e c h n i c a l  e v a l u a t o r s  for  t h e  
"poor" r a t i n g  of NCMF's q u a l i t y  o b j e c t i v e s  i n c l u d e  e v a l u a t e a  
f a i l u r e s  t o  v a l i d a t e  o r  aocument  t h e  n a t u r e  o r  s c o p e  of t h e  
p rob lems  t o  be addressed ana  e v a l u a t e d  limitea impacts or 
n o n a g g r e s s i v e  a p p r o a c h e s .  

A d d i t i o n a l l y ,  i n  t h e  agency  report o n  t h e  p r o t e s t ,  HHS 
s p e c i f i c a l l y  commented o n  N t C M F ' s  f i r s t  q u a l i t y  o b j e c t i v e  t o  
reauce u n n e c e s s a r y  h o s p i t a l  r e a a m i s s i o n s  r e s u l t i n g  from 
s u b s t a n d a r d  care  p r o v i a e d  i n  p r i o r  a d m i s s i o n s .  HhS s t a t e s  
t h a t  rJCt4F p r o p o s e d  t h a t  t n e  h o s p i t a l  be p e r m i t t e d  t o  aeciae 
on  t n e  c o r r e c t i v e  a c t i o n  i f  p rob lems  a re  i d e n t l f i e d .  HhS 
s t a t e s  t h a t  t h i s  is t h e  PRO'S r e s p o n s i b i l i t y .  hCMF d i d  n o t  
r e s p o n d  t o  t h i s  HHS o b s e r v a t i o n .  

The  agency  report  a l so  q u e s t i o n s  why NCMF d i d  n o t  
u t i l i z e  t h e  most r e c e n t  1984 d a t a  i n  f o r m u l a t i n g  its f i r s t  
q u a l i t y  o b j e c t i v e .  NChF had access t o  t h i s  da t a  as  t h e  
r e s p o n s i b l e  PhO f o r  t h e  Dis t r ic t  of C o l u m b i a .  NCMF a d m i t s  
t n a t  t h i s  s u g g e s t i o n  was made t o  i t  a u r i n g  d i s c u s s i o n s ,  b u t  
e x p l a i n s  t h a t  t h i s  1 4 5 4  da t a  is a v e r y  l i m i t e d  data  base. 
W k F  c o n t e n d s  t h a t  s i n c e  t h e  q u a l i t y  o f  care o n  r e a d m i s s i o n s  
couia n o t  be  r e a l i s t i c a l l y  a s c e r t a i n e d  from t h i s  da ta ,  i t  
v a l i d a t e c r  i t s  q u a l i t y  o b j e c t i v e s  w i t h  t h e  more complete 19&3 
d a t a .  From o u r  r e v i e w  o f  NCMF's b e s t  and f i n a l  o f f e r ,  i t  is 
a p p a r e n t  t h a t  NCkF had been  a p p r i s e d  d u r i n g  d i s c u s s i o n s  t h a t  
hHS d i a  n o t  b e l i e v e  NCMF's f i r s t  q u a l i t y  o b j e c t i v e  was 
s u f f i c i e n t l y  a g g r e s s i v e  a n a  t h a t  NCMF's v e r i f i c a t i o n  w i t h  
da ta  o f  t h e  e x t e n t  of t h e  p rob lem f o r  t h i s  o b j e c t i v e  was n o t  
p e r c e i v e d  by HiiS to  b e  s u f f i c i e n t .  However, NCMF's best and 
f i n a l  proposal d i d  not propose a d d i t i o n a l  d a t a  a n a l y s e s  to  
f u r t h e r  j u s t i f y  o r  v e r i f y  t h i s  q u a l i t y  o b j e c t i v e ,  a l t h o u g n  
NCMF d i d  o f f e r  t o  f u r t h e r  r e d u c e  t h e  r e a d m i s s i o n  r a t e  g o a l  
based on  H%'s .ob ' se rva t ion  t h a t  t n i s  g o a l  s h o u l d  be f u r t h e r  
reduced. 

I t  i s  a p p a r e n t  t h a t  t h e  pa r t i e s  f u n d a m e n t a l l y  d i s a g r e e  
as t o  t h e  a g g r e s s i v e n e s s  and a c h i e v a b i i i t y  of N C k F ' s  admis- 
s i o n  and  q u a l i t y  o b j e c t i v e s  a s  w e l l  a s  t h e  q u a l i t y  and  
b e l i e v a o i l i t y  of t n e  s u p p o r t i n g  d a t a  a n a l y s e s .  T h e  f a c t  
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t h a t  t h e  protester  d i s a g r e e s  w i t h  t h e  a g e n c y ' s  e v a l u a t i o n  
d o e s  n o t  r e n d e r  t h e  e v a l u a t i o n  u n r e a s o n a b l e .  - See General 
kanagement  S y s t e m s ,  I n c . ,  B-214246, s u p r a .  Moreover ,  t h e r e  
m u s t  n e c e s s a r i l y  be c o n s i d e r a b l e  a i s c r e t i o n  o n  t h e  p a r t  of 
t h e  p r o c u r i n g  a g e n c y ,  i n v o l v i n g  a h i g h  d e g r e e  of s u b ~ e c t i v e  
- judyment ,  i n  e v a l u a t i n g  o b j e c t i v e s  of t h e  m e d i c a l  p o l i c y  
n a t u r e  lnvolveci  h e r e .  jee h i g h  P l a i n s  C o n s u l t a n t s ,  
b-215383, U c t .  18 ,  1984, 64-2 C.P.D. \I 4 1 8 .  Under t h e  
circumstances,  w e  c a n n o t  c o n c l u d e  t h a t  t n e  i n a i v i d u a l  
a d j e c t i v a l  r a t i n g s  o r  t h e  1 0 2 . 5  p o i n t s  awarded for t h e  
i n d i v i d u a l  a d m i s s i o n  and q u a l i t y  o b 3 e c t i v e s  was a r b i t r a r y  or 
i n  v i o l a t i o n  of law. 

t J .  E v a l u a t i o n  of Delmarva '  s O b j e c t i v e s  

NCMF pro te s t s  t h e  e v a l u a t i o n  ot v i r t u a l l y  a l l  o f  
3 e l n i a r v a ' s  p roposed  O b J e C t i V e S .  B a s i c a l l y ,  NChF c o n t e n d s  
t h a t  u e l l n a r v a ' s  pro2osed a d m i s s i o n  and q u a l i t y  o ~ j e c t i v e s  
have  n o t  been  v e r i t i e d  a s  problems i n  t n e  Distr ic t  of 
Columbia o r  a re  o t h e r w i s e  i n a c c u r a t e .  I n  t h i s  regard,  
Lelniarva r e p o r t e d l y  h a s  haa  v e r y  l i t t l e  e x p e r i e n c e  i n  t h e  
U i s t r i c t  of Columbia,  a l t h o u g h  i t  h a s  g a t h e r e d  c o n s i a e r a b l e  
da t a  from Baltimore and t h e  D i s t r i c t  of C o l u m b i a ' s  Maryland 
s u b u r b s .  

r' irst ,  NCMF pro te s t s  t h a t  D e l m a r v a ' s  s econd  a d m i s s i o n  
o b j e c t i v e  t o  reduce t h e  number of n e c e s s a r y  a d m i s s i o n s  
o r  i n v a s i v e  p r o c e d u r e s  f o r  34 problem d i a g n o s i s - r e l a t e d  
g r o u p s  (DKG) is i n a c c u r a t e  and n o t  achie!vable because 
( 1  ) D e l m a r v a ' s  p r o p o s a l  f a i l s  t o  acknowledge  t h a t  better 
c o d i n g  of D R t i ' s  w i l l  n o t  a c t u a l l y  reduce a d m i s s i o n s ,  b u t  
r a t h e r  will o n l y  s h i f t  these cases t o  o t h e r  DRG's; ( 2 )  many 
of t h e  t a r g e t e d  3 4  DRG's are low-volume case g r o u p s ;  ( 3 )  t h e  
problem ERG'S are n o t  i d e n t i f i e d  and v a l i d a t e d ;  and ( 4 )  3 of 
t h e  34 DRG's are so s e r i o u s  t h a t  h o s p i t a l i z a t i o n  i s  a lways  
a n e c e s s a r y  step.  H H S  r e s p o n d s  t h a t  ( 1 )  i t  s p e c i f i c a l l y  
c o n s i d e r e d  t h e  c o d i n g  i s s u e  i n  e v a l u a t i n g  t h e  proposals ana  
d i d  n o t  b e l i e v e  t h a t  i t  was a s i g n i f i c a n t  problem w i t h  
r e s p e c t  t o  D e l m a r v a ' s  proposed o b j e c t i v e ;  ( 2 )  there was no 
r e q u i r e m e n t  t h a t  t h i s  o b j e c t i v e  o n l y  c o n s i d e r  high-volume 
DKG's ana  -e o v e r a l l  impact proposed by Delrnarva is  
s u b s t a n t i a l ;  ( 3 )  t h e  problems were p r o p e r l y - i a e n t i f i e d  and 
v e r i f i e a  u s i n g  a p p r o p r i a t e  and b e l i e v a b l e  d a t a ;  and ( 4 )  t h e  
3 c i t e d  D R t i ' s  a c t u a l l y  could i n c l u d e  u n n e c e s s a r y  Med ica re  
a d m i s s i o n s  and a re  o u t  a small p e r c e n t a g e  o f  t h e  t a r g e t e d  
3 4  DRG's a d m i s s i o n s  i n  any  case. 

NChF asserts t n a t  De lmarva ' s  t h i r d  a d m i s s i o n  o b j e c t i v e  
to  reauce t h e  number ot  i n a p p r o p r i a t e  o r  u n n e c e s s a r y  
a d m i s s i o n  o r  i n v a s i v e  procedures i n  e i g h t  problem h o s p i t a l s  



is inaccurate because Delmarva claimed there was a reduction 
in hospital admissions from 1482 to 1983 when there actually 
was an increase. HHS states that the data shows there was a 
decrease in admissions and that Delmarva's aggressive 
approach to this oblective satisfied hIHS that its proposea 
goals car1 be achieved. 

NChY further protests that Delmarva's proposed approach 
to this third admission objective to precisely quantify and 
target the problem within the first 50 days shows tnat it 
has not validated the proDlem in its proposal. H H S  states 
that since Delmarva had not been conducting Medicare reviews 
in these nospitals, its proposea approach was reasonable. 
Further, the HHS review of Delmarva's proposal shows that 
Delmarva properly validated and quantified the objective and 
that any changes to the proposed goals as a result of its 
initial 40-day stuay woula not be significant. 

NCMF protests that Delmarva's first quality objective 
. to reduce unnecessary readmissions resulting from substand- 

ard care proviaed during prior admissions is inaccurate 
because this objective includes DRG's which encompass 
patients whose readmissions are not caused by substandard 
care. Delmarva's proposed oDjective states that only one- 
third of the cases in the targeted DRG's are pro&lems. HHS 
found that Delmarva adequately validated the problem and 
related it to the District of Columbia. 

ivChF also protests Delmarva's second quality objective 
to assure provision of medical services which, when not 
yeriormed, have significant potential for serious patient 
complications. In response to this ObjeCtiVe, Delinarva 
proposed two subobjectives. Witn reyara to oelmarva's 
quality objective number 2A,  NCMF protests that this 
ob3ective was developmental, not validated ana constitutes 
inappropriate medical practice. HRS admits that the 
objective is too developmental to be considered acceptable, 
but states that Delmarva's second quality objective was 
considered acceptable overall because Delmarva's quality 
objective number 2B is acceptable. HhS explains that if 
either suGbb]ective is acceptable, then tne entire objective 
is to be evaluated as acceptable under the rating ?lan since 
more than one response to a particular objective is 
optional. 

IJCMF contends that Delinarva's quality objective number 
2B to assure timely provision of antibiotics for genitouri- 
nary surgery has no validity in the District of Columbia 

1 
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where p h y s i c i a n s  t e n d  t o  o v e r u s e  p r o p h y l a t i c  a n t i b i o t i c s .  
HHS d i s a g r e e s  and  s t a t e s  t h a t  Delmarva has a d e q u a t e l y  
v e r i f i e d  t h i s  p roblem.  

~Cpllt.' c o n t e n d s  t n a t  t h e  f i f t h  q u a l i t y  o ~ j e c t i v e  t o  
reduce a v o i d a b l e  p o s t - o p e r a t l v e  o r  o the r  problems e r r o n e -  
o u s l y  combines n o s p i t a l - a c q u i r e d  i n f e c t i o n s  w i t t i  post-  
o p e r a t i v e  c o m p l i c a t l o n s  ana  t n a t  a n  ac tua l  r e v i e w  o f  t h e  
D i s t r i c t  of C o l u r i i b i a  records is n e c e s s a r y  t o  v a l l d a t e  t h i ,  
o b l e c t i v e .  HhS h a s  r ev iewed  De lmarva ' s  da t a  and is sat is-  
f i e d  t h a t  t h i s  v a l i d a t e s  t h e  problems and g o a l s  as 
a p p l i c a b l e  f o r  t h e  D i s t r i c t  of C o l u m b i a .  

Based upon our r e v i e w  a n a  g i v e n  t h e  c o n s i d e r a b l e  agency  
d i s c r e t i o n  i n  these medical p o l i c y  matters, w e  c a n n o t  f i n a  
triat any of t h e  f o r e g o i n g  o b j e c t i v e s  p,roposed by Delniarva is 
u n a c c e p t a b l e  or t h a t  t n e y  were a r b i t r a r i l y  o v e r r a t e a  or 
o v e r s c o r e a .  

The  r a t i n g  o f  D e l m a r v a ' s  t h i r d  and  f o u r t h  q u a l i t y  
o b j e c t i v e s  is  of  more c o n c e r n .  De lmarva ' s  t h i r d  q u a l i t y  
o b j e c t i v e  is t o  reauce a v o i d a b l e  d e a t h s  and i t s  f o u r t h  q u a i -  
i t y  o b j e c t i v e  is to reauce t h e  i n c i a e n c e  ot u n n e c e s s a r y  
s u r g e r y  i n  f o u r  O R G ' s .  NCMF c o n t e n a s  t n a t  Delmarva d i d  n o t  
a a e y u a t e l y  v e r i t y  t h e  problems w i t h  t h e  D i s t r i c t  of C o l u m b i a  
d a t a ,  and s u c h  d a t a  would show t h a t  these o b j e c t i v e s  are  
i n a p p r o p r i a t e .  I n  t h e  p r o t e s t  r e p o r t ,  H H S  d e f e n a s  i n  d e t a i l  
De lmarva ' s  d a t a ,  w h i c h  was o b t a i n e d  f rom Baltimore and t h e  
Maryland s u b u r b s ,  ana  c o n c l u u e s  t h a t  each of these 
o b j e c t i v e s  was acceptable and v e r i f i e a .  However, our  r e v i e w  
ot the  c e c n n l c a l  e v a l u a t i o n  p a n e l ' s  r a t i n g  of De lmarva ' s  
bes t  and f i n a l  p r o p o s a l  r e v e a l s  t h a t  i t  was rated "poor" fo r  
b o t h  t n e s e  q u a l i t y  o b j e c t i v e s .  T h e  reasons for  t n e  "poor"  
r a t i n g s  are  n o t  documented by H H S .  W e  have  r ev iewed  t h e  
e v a l u a t o r ' s  comments r e g a r a i n g  these  two q u a l i t y  o b j e c t i v e s  
i n  D e l m a r v a ' s  i n i t i a l  t e c h n i c a l  proposal.  De lmarva ' s  
a l l e g e d  f a i l u r e  t o  u s e  D i s t r i c t  of Columbia da t a  is n o t  t h e  
most n o t a b l e  e v a l u a t e d  d e f i c i e n c y .  R a t h e r ,  a c c o r d i n g  t o  t h e  
e v a l u a t o r ' s  comments, t h e  i n i t i a l  ''poor'' r a t i n g s  were p r i -  
m a r i l y  reh,&ed .to t h e  e v a l u a t o r s '  p e r c e p t i o n s  t h a t  
i l e l i na rva ' s  goals were n o t  s u f f i c i e n t l y  a g g r e s s i v e ,  The sub-  
j e c t  of r e l a t i n g  t h e  d a t a  a c t u a l l y  u t i l i z e d  by  Delmarva fo r  
tnese o b j e c t i v e s  t o  t h e  D i s t r i c t  of Columbia was d i s c u s s e d  
and r e s p o n d e d  t o  i n  d e t a i l  i n  U e l m a r v a ' s  bes t  and f i n a l  
p r o p o s a l ,  however.  

he  have  h e l d  t h a t  p o i n t  scores and a d j e c t i v a l  r a t i n g s  
r e f l e c t i n g  t h e  t e c h n i c a l  e v a l u a t o r ' s  judgment  a re  n o t  



B-215303.5 1 1  

theinselves controlling in determining proposai 
acceptability. While such ratings are required to be con- 
sidered by the source selection official or contracting 
officer, it is ultimately nis responsibility to determine 
wnat, i f  any, siyniticance should be attacneu to the techni- 
cal evaluators' ratings. - See GloDal Associates, B - 2 1 2 b 2 0 ,  
Apr. 3 ,  1384, 84-1  C.P.U. \I 3 9 4 .  

keither the contractinq officer's negotlation 
memoranaum/selection statement nor the agency report 
mentions these "poor" ratings. however, Delmarva' s proposal 
was specifically- found technically acceptable by the con- 
tracting officer wno deciaed Delmarva's oblectives were 
sufficiently acceptable to justify an award. khen the 
contract was executed, an accurate summary of Delmarva's 
final proposeu admission ana quality objectives was agreed 
to by H H S  ana Delmarva ana specifically incorporated into 
the contract. Also, as indicated above, H H S  has made a 
detailed technical response in the agency report to NCnF's 
attacK on these objectives. Consequently, we cannot find 
that HHb's determination that these quality objectives were 
acceptable is arbitrary or contrary to law. In any case, 
Delinarva's final technical point score is reflective of the 
"poor" rating of these ob]ectives. 

C. Defective Rating Plan 

Although we do not find that bHS's evaluation of the 
inaiviuual admission and quality objectives of NCMk and 
Delmarva is arbitrary or contrary to law, we believe that 
the tecnnical rating plan as it was utilized here was 
inconsistent with the evaluation criteria set forth in the 
HEP. Procuring agencies do not have the aiscretion to 
announce in a solicitation that one evaluation plan will be 
used and then follow another in the actual evaluation. 
Columoia Research Corp., 61 Comp. Gen. 194, 201 (1982), 82-1 
C.P.D. 1 8. Consequently, it is improper for an agency to 
depart,- in a material way, from the evaluation plan 
aescribea in the kFP without informing tne offerors and 
giving the2 an opportunity to structure their proposals with 
the new evaluation scheme i n  mind. Id. - 

In tnis case, the rating plan actually used required 
the award of zero points of the total possible 110 points 
allocilted to the admission objectives and 2UO points allo- 
cated to the quality objectives, if any one of the proposed 
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o b j e c t i v e s  was ra ted less  t h a n  "acceptable." T h i s  was done  
r e g a r d l e s s  of t h e  merits of t h e  o the r  proposed o b j e c t i v e s .  
ho s imi la r  z e r o i n g  process was a u t h o r i z e d  f o r  any other  
e v a l u a t i o n  c r i t e r i a .  

T h i s  a s p e c t  of t h e  r a t i n g  p l a n  was n o t  s e t  f o r t n  i n  t h e  
REP no r  r e p o r t e d  i n  t h e  agency  r e p o r c  o n  t h e  p ro tes t .  
F u r t h e r ,  w e  f i n a  t h a t  t h e  KE'P g a v e  no i n d i c a t i o n  t h a t  a n  
o f t e ro r  could p o s s i b l y  receive z e r o  p o i n t s  f o r  a n  e n t i r e  
e v a l u a t i o n  c r i t e r i o n  if any o n e  o f  t h e  s u b c r i t e r i a  was rated 
less t h a n  acceptable. To t h e  c o n t r a r y ,  t h e  RFP s t a t e s  t h e  
" p o i n t s  l i s t e d  in t h e  [ e v a l u a t i o n  c r i t e r i a ]  are maximum 
v a l u e s  p o s s i b l e  and c a n  be awarded i n  p a r t  or wnole  as 
d e t e r m i n e d  by [HHSJ."  (Emphas i s  s u p p l i e d . )  C o n t r a s t  Home and 
Fami ly  S e r v i c e s ,  I n c . ,  B-182290,  Uec. 2 0 ,  1 5 7 4 ,  74 -2  C . P . D .  
11 3 6 6  ( w h e r e  HFP i n d i c a t e d  t n e  p o s s i b i l i t y  t h a t  z e r o  p o i n t s  
coula D e  awarded f o r  each of the e v a l u a t i o n  c r i t e r i a ;  a 
s c o r i n g  scheme i n v o l v i n g  t h e  award of z e r o  p o i n t s  for  
c r i t e r i a  is  riot i r r a t i o n a l  or u n r e a s o n a b l e ) .  

I n  t n e  p r e s e n t  case, t h e  e v a l u a t i o n  p a n e l  scoreu NCMF 
4 0  p o i n t s  and Delmarva S4 of 110 poss ib le  p o i n t s  for t h e  
a u m i s s i o n  o b j e c t i v e s  and hCiW 62.5  p o i n t s  and  Delmarva 69.5 
of 200  p o s s i b l e  p o i n t s  fo r  t h e  q u a l i t y  o b j e c t i v e s .  However, 
unde r  t h e  r a t i n g  p l a n ,  NCMF was awarueu none of t h e  1 U 2 . 5  
p o i n t s  e a r n e d  f o r  i t s  proposed o b j e c t i v e s  b e c a u s e  t w o  of i t s  
three a a m i s s i o n  o D j e c t i v e s  ana  a l l  of i t s  q u a l i t y  o b j e c t i v e s  
were ra ted  "poor." On t h e  o t h e r  hand,  e v e n  though  rjelmarva 
was ra ted  "poor"  o n  t w o  of t n e  q u a l i t y  o b j e c t i v e s  and t h e  
e v a l u a t i o n  p a n e l  d i d  n o t  r a t e  i t s  q u a l i t y  O b J e C t l V e S  
" a c c e p t a b l e "  o v e r a l l ,  Delriiarva r e c e i v e d  a l l  of i ts  1 2 3 . 5  
p o i n t s .  I n  t h e  report  o n  t h e  p r o t e s t s ,  H H S  uneyu ivocab ly  
d e s i g n a t e s  D o t h  N C m F ' s  and D e l m a r v a ' s  f i n a l  t e c h n i c a l  pro- 
p o s a l s  as  "acceptable" and makes no r e f e r e n c e  t o  L\ICkF's 
r e c e i v i n g  z e r o  p o i n t s  f o r  i t s  p r o p o s e a  o b j e c t i v e s .  

Based on  t h e  record, i t  is a p p a r e n t  t h a t  t h i s  aspect of 
t h e  r a t i n g  p l a n  was a p p l i e d  i n c o n s i s t e n t l y  and a r b i t r a r i l y ,  
p a r t i c u l a r l y  s i n c e  HhS nas c o n c l u d e a  t n a t  NCkF's proposal is  
acceptabl- F u r t h e r ,  t h e  a p p l i c a t i o n  of t h i s  r a t i n g  p l a n  
made w h a t  w o u l d  h a v e  been  a 21 -po in t  a d v a n t a g e  t o  Delmarva 
for  these  c r i t e r i a  a 123 .5 -po in t  a d v a n t a g e .  S i n c e  t h e  o t h e r  
e v a l u a t i o n  c r i t e r i a  were Scored as  i n d i c a t e d  i n  t h e  k F P ,  
s u c h  a n  a p p l i c a t i o n  of t h e  r a t i n g  p l a n  g i v e s  i n o r d i n a t e  
w e i g h t  t o  t h e  a a m i s s i o n  ana  q u a l i t y  o D j e c t i v e s  t o  t h e  conse-  
q u e n t i a l  d e t r i m e n t  of t h e  o ther  e v a l u a t i o n  c r i t e r i a .  See 
G r o u p  O p e r a t i o n s  I n c . ,  55 Comp.  Gen. 1315 ( 1 Y 7 b ) ,  7ti-2- 
C.P.D. 11 79  ( r a t i n g  p l a n  w h i c h  a s s i g n e d  e s s e n t i a l l y  equal 
p o i n t s  f o r  proposea cos ts  was i n c o n s i s t e n t  w i t h  t h e  HFP 
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s t a t e m e n t  t h a t  cost  was worth 20 p e r c e n t  o f  t o t a l  e v a l u a t e d  
w e i g h t ,  s i n c e  t h e  p l a n  c a u s e d  cost t o  be g i v e n  n e g l i g i b l e  
w e i y n t ) ;  E v e r h a r t  Appraisal  S e r v i c e ,  I n c . ,  B-213369, May 1 ,  
1484,  b4-1 C .P .D .  11 4 b 5  ( a g e n c y  e v a l u a t i o n  which  w e i g h t e d  
t e c h n i c a l  fac tors  10 times more t h a n  d e s i g n a t e a  i n  t n e  h F P  
w i t h o u t  c o r r e s p o n a i n g l y  i n c r e a s i n g  t h e  w e i g h t  for p r i c e  is  
i n c o n s i s t e n t  w i t h  t h e  dnnounceu  KFP e v a l u a t i o n  c r i t e r i a ) ;  
T h e  C e n t e r  of E d u c a t i o n  and Manpower R e s o u r c e s ,  B-191453, 
J u l y  7 ,  1978,  78-2 C.P.L.  \I 21 ( e v a l u a t o r  who c o n s i a e r e d  
e x p e r i e n c e  i n  e v a l u a t i n g  a l l  e v a l u a t i o n  c r i t e r i a  a c t e d  
i n c o n s i s t e n t l y  w i t h  t h e  KFP s t a t e m e n t  t h a t  e x p e r i e n c e  would 
b e  w o r t h  20 gercept o f  e v a l u a t i o n  w e i g h t  b e c a u s e  t h i s  e v a l u -  
a t i o n  c a u s e d  e x p e r i e n c e  t o  be w o r t h  inore t h a n  20 p e r c e n t ) .  

Therefore, w e  c o n c l u d e  t h a t  NCMF s h o u l a  h a v e  b e e n  
awarded t h e  102.5 p o i n t s  f o r  t h e  a d m i s s i o n  a n d  q u a l i t y  
o b j e c t i v e s .  buCfllF's t e c h n i c a l  score is c o n s e q u e n t l y  716.25 
p o i n t s  as  compared t o  D e l m a r v a ' s  657  p o i n t s .  The a p p a r e n t  
r e a s o n  f o r  K h F ' s  e v a l u d t e d  t e c h n i c a l  a a v a n t a g e ,  d e s p i t e  
hHS's s t a t e d  a n d  e v a l u a t e d  p r e f e r e n c e  f o r  D e l m a r v a ' s  pro- 
posed o b j e c t i v e s ,  is t h e  100 p o i n t s  NCMF r e c e i v e d  f o r  i t s  
" p h y s i c i a n - s p o n s o r e d  o r g a n i z a t i o n "  s t a t u s .  T h l s  1 0 0 - p o i n t  
a a v a n t a g e  p r e s u m a b l y  i m p l e m e n t s  t h e  s t a t u t o r y  p r e f e r e n c e  f o r  
t h i s  t y p e  o f  o r g a n i z a t i o n  o v e r  o t h e r  q u a l i f i e d  o r g a n i z a t i o n s  
t o  become a PHO. - See 42 U.S.C. 83 132Uc-1, 1302c-2. 
Delmarva is n o t  a p h y s i c i a n - s p o n s o r e d  o r g a n i z a t i o n  a n d  a i d  
n o t  r e c e i v e  t h i s  lilU p o i n t s .  T h e r e f o r e ,  t h e  p o r t i o n  o f  t h e  
hHS s e l e c t i o n  bas i s  t h a t  Delmarva h a s  t h e  h i g h e s t  r a t e d  
t e c h n i c a l  proposal is  e r r o n e o u s .  

However, as o u t l i n e d  a b o v e ,  t h e  RYP i n t e g r a t e a  b o t h  
p r i c e  a n d  t e c h n i c a l  f a c t o r s  i n  a n  e v a l u a t i o n  f o r m u l a .  The 
RFP specified t h a t  price is w o r t h  300 p o i n t s  and  d e s i g n a t e a  
a spec i f ic  f o r m u l a  f o r  price e v a l u a t i o n .  I f  a s o l i c i t a t i o n  
se ts  f o r t n  a precise n u m e r i c a l  e v a l u a t i o n  Cormuia,  i n c l u a i n g  
price a n d  t e c h n i c a l  f a c t o r s ,  and  p r o v i d e s  t h a t  t h e  a w a r d e e  
w i l l  be selected on  t n e  basis  o f  t o t a l  score, t h e  c o n t r a c t -  
i n g  o f f i c e r  or o t h e r  s o u r c e  s e l e c t i o n  a u t h o r i t y  r e t a i n s  t h e  
d i s c r e t i o n  t o  e x a m i n e  t h e  t e c h n i c a l  p o i n t  scores to  
d e t e r m i n e  @ether t h e  p o i n t  a i f f e r e n t i a l  b e t w e e n  o f f e r o r s  
r e p r e s e n t s  any  a c t u a l  o r  s i g n i f i c a n t  d i f f e r e n t i a l  i n  t e c h n i -  
c a i  meri t .  H a r r i s o n  S y s t e m s ,  L t d . ,  6 3  Comp. Gen. 379 
(1YLi4), 84-1 C.P.U. 572. If he  a g r e e s  w i t h  t h e  t e c n n i c a l  
e v a l u a t i o n  a n d  scores, h e  m u s t  ab ide  by t h e  f o r m u l a  and  make 
t h e  award t o  t h e  o f t e r o r  w i t h  t h e  h i g h e s t  t o t a l  p o i n t  
score. Id. I f  h e  d i s a y r e e s ,  h e  c a n  r e - e x a m i n e  t h e  scores 
to  d e t e r m i n e  w h e t h e r  t h e  p o i n t  d i f f e r e n t i a l  r e p r e s e n t s  a n y  
ac tua l  t e c h n i c a l  merit a n d ,  i f  h e  c o n c l u d e s  t h a t  it does 
not, he  cat1 make a n  award t o  tile lowest pr iced o f t e r o r .  - Id .  
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S i n c e  HHS h a s  c o n c l u a e d  t h a t  b o t h  Delmarva a n a  NCMF are  
t e c h n i c a l l y  acceptable a n d  s i n c e  NCMF's h i g n e s t  t e c h n i c a l  
score is p r i m a r i l y  based upon i t s  s t a t u t o r y  " p h y s i c i a n -  
s p o n s o r e d  o r y a n i z a t i o n "  p r e f e r e n c e ,  w e  d o  n o t  b e l i e v e  t h a t  
hHS c o u l d  l e g i t i m a t e l y  c o n c l u d e  u n d e r  t h e  RFP e v a l u a t i o n  
scheme t h a t  NCMF'S 5 9 - p o i n t  t e c h n i c a l  a d v a n t a g e  does n o t  
r e p r e s e n t .  a c t u a l  t e c n n i c a i  merit. I n a e e d ,  t n e  record 
r e f i e c t s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  adopted t h e  t e c h n i c a l  
e v a l u a t i o n  a n a  s c o r i n g  o f  t h e  p r o p o s a l s  t o  d e t e r m i n e  t h e  
awardee a n d  t h a t  tne s ta ted  KFP f o r m u l a  was t o  be t h e  award 
s e l e c t i o n  bas i s .  

Unaer  these c i r c u m s t a n c e s ,  we b e l i e v e  t h e  s e l e c t i o n  
s h o u l d  be based upon t h e  e v a l u a t i o n  f o r m u l a  s t a t ed  i n  t h e  
KFP. hClvlF n a s  made n o  o b j e c t i o n  t o  t h i s  f o r m u l a  or t h e  
p r i c e  e v a l u a t i o n  u n a e r  t h e  RFP. S i n c e  I j e l m a r v a ' s  f i n a l  
price of $S49,886 is s u b s t a n t i a l l y  lower t h a n  N C P i F ' s  f i n a l  
p r i c e  of $ 9 0 5 , 6 5 6 ,  I le l inarva  r e c e i v e d  300  p o i n t s  u n d e r  t h e  
R F P  e v a l u a t i o n  f o r m u l a  for price w h i l e  NCPiF r e c e i v e d  148  
p o i n t s .  When t h e  pr ice  scores are added to  t h e  c o r r e c t e d  
t e c n n i c a i  scores,  Delmarva' s t o t a l  score -of 957 p o i n t s  is 
s i g n i f i c a n t l y  h i g h e r  t h a n  NCMF's 6 6 4  p o i n t s .  Unaer  t h e s e  
c i r c u m s t a n c e s ,  w e  c a n n o t  c o n c l u a e  t h a t  NCiviF was competi- 
t i v e l y  p r e j u d i c e d  by H H S ' s  d e f e c t i v e  t e c h n i c a l  r a t i n g  p l a n .  
Humanics  Associates,  B-193378, J u n e  1 1 ,  1 9 7 9 ,  79-1 C.Y.O. 
11 408.  

The p r o t e s t  is  t h e r e f o r e  d e n i e d .  

. 
&.- harr  4-4- R. Van C e v e  

G e n e r a l  C o u n s e l  




